By Michal Fein, JD

Introduction

The enactment and implementation of an innovative law
is changing the way families are handling their conflicts
in Israel. The law: Regulating Legal Proceedings in Family
Conflicts Law (Temporary Provision), 2014 [The New
Law].? This law has been described by Forrest Mosten as

“perhaps the most progressive (and controversial) of all efforts

to provide informed consent about options to litigation.”

In this article, I will set out part of the story of this new
law; the story from my personal point of view, as well
as how the global Collaborative Practice community
contributed in unexpected ways. The bill for this new
law was drafted in 2013. The law was passed by the
government on December 8, 2014, on the last night of
the term of the 19th Knesset (the Israeli parliament), a
minute before the general turmoil of the new elections.
The implementation came 18 months later, in July
2016. The results - at the end of the second year of the
implementation of the new law - were utterly stunning:
a 50% drop in the number of new lawsuits in family
conflicts in Israel.*

Divorce in the Holy Land

The state of Israel is located in the Middle East — a small
democratic and Jewish state - on the eastern shores of
the Mediterranean Sea. The State of Israel is a place

of contrasts: the Holy Land and a start-up nation. It

is the cradle of three monotheistic religions: Judaism,
Christianity, and Islam. Although Judaism is ancient,
the state of Israel is only 71 years old. In 1948 Israel was
recognized by the United Nations as an independent
state. In 2019 it has a population of 9 million. Itisa
multicultural immigrant society with a Jewish majority
(more than 75% are Jews); the rest of the population are
mostly Israeli Arabs (Muslim & Christian) and Druze.

Israel is the national home of any Jew who wants to live
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Inspiration, Structure and Default - A
New Israeli Law Reduces Litigation in Family

Conflicts by 45%'

there. With the establishment of the State of Israel, it was
decided that the law that existed in Palestine on May 14,
1948, would remain in force, mainly British Mandate
law, to the extent that it did not contradict other laws
subsequently passed by the State.

“Article 51 of the King’s Order-in-Council” states that
in matters of Family Law the British law remains in
effect. All matters of marriage are settled according

to the religious afhiliation of each individual and the
dissolution of marriage is within the exclusive domain
of the religious courts. In other words, in Israel there is
no civil marriage, as marriage and divorce are governed
exclusively by religious laws of the relevant religious

communities.®

Marriage and divorce are recognized by the state only
if they are performed in Israel by a religious authority.
Thus, if there is no religious ceremony there is no
marriage and there can be no divorce.”

The Religious Courts System in Israel is diverse.

Each religious community in Israel (Jew, Muslim,
Druze, Catholic and other Christian) has its own
religious courts: a court of law, an appellate court, and
administration that are authorized by the state and
governed by their own religious laws.

Religious Divorce for Jews

The religious divorce for Jews is a religious act, a
ceremony of hand-writing on a Parchment scroll, in
which the husband basically "liberates the wife" and

by giving it to her she becomes "permissible to every
man.” This act is called the ‘Get’ and it must be granted
by the husband and accepted by the wife. A Get is legal
only if granted by the husband of his own free will
without coercion.® Grounds for divorce in the rabbinical
courts are very strict and are therefore mostly granted
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by consent of both parties. If, however, the husband
refuses to grant the Get and the wife cannot prove she
has grounds for the divorce, she may remain married
indefinitely. If a wife refuses to accept the Get, the
husband can seek special permission to marry another
woman. This is called “Permission from 100 Rabbis”
because it requires the approval of 100 Rabbis and is
rarely granted. Still, even without it, the husband can
have children with another unmarried Jewish woman.
No such possibility exists for the Jewish married woman.
Under Orthodox Jewish law, a child born from a union
of a married woman and a man who is not her husband
is considered illegitimate. While a man who has children
with a woman other than his wife may be considered
immoral, his children are not illegitimate. However, the
children of a married woman, whose father is not her
husband, are defined as bastards under Jewish religious
law. Although most Israeli Jews are not orthodox but
secular, this religious restriction still has a very strong
impact.

Muslim and Druze Divorce

Marriage in Islamic law (Sharia) is a contract. Sharia
grants the husband the right to divorce his wife whenever
he likes and for whatever reason. A wife has no power to
oppose her husband’s decision. There is a legal possibility
for a wife to leave her husband, if, at the time of their
marriage, her husband granted her the legal power to

do so, and this clause was included in the marriage
contract. The Sharia court has the right to grant the wife
a divorce in cases of the husband’s prolonged absence,
irreconcilable differences, etc. The Druze divorce law is
identical to the Islamic law, except for one detail: once a
Druze man has divorced his wife, he cannot, under any
circumstances, re-marry her.

Concurrent Jurisdiction

Although the religious courts have jurisdiction in matters
of marriage and divorce, there is a parallel civil court
system in Israel, whose trial court is the family court.
There are 14 family courts scattered throughout the state.

Family court in Israel can deal with all matters related
to family conflict, such as child support and division
of property, but cannot perform a marriage ceremony
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or issue a divorce decree for married couples who both
belong to the same religion. When each spouse belongs
to a different religion, the family court in Israel has
jurisdiction. The legal term for this dual law system is as
called concurrent jurisdiction.’

The laws in a religious court differ from those in a civil
court, and the laws that apply to both court systems
also differ given their different judicial methods, legal
traditions and worldviews. This difference is particularly
related to the question of fault. In the civil family court
there is a no-fault divorce approach. In most religious
courts, if the parties do not agree to end the marriage,
the party that wants to end it must prove that the other
party is to blame for bringing the relationship to an
end. In those situations, both parties are anxious to
seek jurisdiction in the court that is most favorable to
their individual position. For example, in the rabbinical
court, it is possible to petition for special remedies that
derive from the religious law. Thus, the religious court
can force a couple to seek couple’s therapy, to talk, to
go out together, and to make an effort to restore the
relationship. This kind of order cannot be given by the
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civil family court. In the rabbinical court a woman may
petition for an order requiring the husband to allow her
to continue to live in their family house so that they can
restore their relationship - thus effectively preventing
the sale of house, physical separation and the division

of property. This order cannot be given by the civil
family court. On the other hand, if there is proof that
the woman has been unfaithful, she is in serious trouble
in the rabbinical court, and in fact can lose everything,
which could include a share of the couple’s joint property
or even child custody. But in the civil family court, none
of this applies, given the no-fault divorce approach.

In other words, the religious court differs substantially
from the civil family court when it comes to issues of
guilt, betrayal and homosexuality. In the religious court
these “offenses” may cost the “guilty” party a great deal
of property. In the civil court, in contrast, we argue

for no-fault divorce so that these “offenses,” or sexual
orientation, carry no economic consequences.

Race to the Authorities

To avoid contradictory decisions, to ensure that both
court systems respect each other’s domain, and in
accordance with the doctrine of precedence, the Israeli
Supreme Court of Justice ruled that the first court in
which a lawsuit is submitted will be the court to decide
on the concurrent issues. For example, if the wife filed a
lawsuit in the civil court on Monday, and the husband
filed his lawsuit in the rabbinical court on Thursday, then
their case would be decided by the civil court. In this
case, the family court will proceed with the trial, and the
rabbinical court may only decide on the divorce itself but
not on additional matters such as child support or joint
property. This means that anyone who is even beginning
to consider the possibility of divorce should be aware of
this and be advised by a lawyer which court system is
better under the specific circumstances and then race for
it ("run for your life.") In Israel, the legal term for this is
“Race to the Authorities.”"

So, in Israel, because of the crucial difference between the
court systems, initiating litigation in family conflicts is

a necessity, regardless of the parties’ actual relationship.
Moreover, any family lawyer advising clients must
inform them about the way the legal system works and
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recommend filing their lawsuit as soon as possible. It is
considered legal malpractice not to do so.

Before the new law, litigation was the default mode in
Israel. Because of concurrent jurisdiction but very different
underlying substantive law, the court set-up essentially
compelled a couple planning to divorce to run to the courts
as quickly as possible. As a result, in most cases the public
in Israel tried ADR (mainly: mediation or negotiation)
only after lawsuits had been filed in the civil or the religious
court. The new law changed the legal default."

Collaborative Divorce Practice in Israel

The Collaborative Divorce process was first introduced
to Israeli lawyers in 2008 in an “exposure lecture.” In
2009 the first Collaborative Divorce basic training was
held in Israel.'” Since then, there have been more than
20 additional basic training courses in Israel, which have
been delivered by various professionals. More than 400
professionals participated in these trainings. Gradually,
professionals began to organize themselves into private
sector working groups.” In 2010 the first center to offer
subsidized Collaborative Divorce services was established
in the Ramat Gan municipality by social worker Rachel
Waldiramsky and lawyer Idit Shaham.'* Afterwards more
hybrid groups were formed to integrate public-sector
and private-sector professionals in order to make the
Collaborative Divorce process accessible to disadvantaged
and under-resourced populations nationwide.

In 2015, the Israeli national organization of trained
Collaborative Divorce professionals was established
thanks to the cooperation between eight private-sector
groups and eight public-sector groups. Currently,

it is estimated that around 20 associations and
interdisciplinary working groups of trained professionals
operate in Israel, both in the private and public

sectors, including local authorities.” However, until

the implementation of the new law, the Collaborative
Divorce process was not well known in Israel. While
Collaborative Divorce practice is a no-court method,

in Israel, because of the concurrent jurisdiction of the
religious courts and the family court, it was considered
legal malpractice not to advise one’s client to “run to
court” in order to be the first to submit a detailed lawsuit
in family matters that may lead to divorce. Until the
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new law, litigation was the default mode in Israel. Thus,
agreeing not to go to court was not recommended

by most family lawyers, even if they knew about the
possibility of Collaborative Divorce practice.

One of the innovations that the new law brought with

it was the mention and description of the Collaborative
Divorce method in the regulations. One of the
recommendations of the government committee currently
considering converting the temporary provision into law,
is that Collaborative Divorce should be mentioned in the
law itself, as one of the ways of resolving family disputes,
with the hope that this would help promote it in Israel.

[ believe that the very mention of the Collaborative
Divorce process in the regulations assisted in the spread
of Collaborative Practice in Israel, as there is a growing
demand for basic and advanced trainings since the new
law came into effect.'

My Personal Story

I became a family lawyer in Israel in 1999 and
participated in the first Collaborative Divorce basic
training in Israel in 2009." While most of my Israeli
colleagues talked about how wonderful Collaborative
Divorce is for their clients, I thought it would make

my colleagues and I better lawyers. I was interested

in the “big picture” and was more and more curious

to find out what effect this process would have on a
lawyer’s professional identity. In 2011, I went back to
law school at Tel Aviv University, and gradually became
a social activist. I did not plan this. It just happened;
one thing led to another. The subject of my MA

thesis was the question of assimilating Collaborative
Divorce into the Israeli legal system and culture. In
June 2013, I organized a conference at the Tel Aviv Bar
Association that focused on the problem-solving lawyer.
The conference was a success, and in the audience

I recognized a Member of the Knesset (The Israeli
Parliament) Merav Michaeli, whom I did not know was
interested in the subject. I was even more surprised when
MK Merav Michaeli called me, a few months later, and
proposed that the two of us should draft a private bill to
implement the ideas I had expressed at the conference.
I could not believe it! After many hesitations (that took
me 4 years), I finally chose activism over continuing my

studies. So I never submitted my MA thesis and instead
got involved in the legislation process of family law in
Israel. In the end, the private bill that I drafted with
Knesset Member Merav Michaeli was merged into a
government bill and helped advance the legislation. The
explanation attached to the private bill (based on my
MA research) has been used to help interpret the law.

The private bill I participated in drafting is based on the
wording of the Shenhav Committee recommendations
published in 2006. One of the main reasons for the
delay in implementing the recommendations was
political: Family Support Units needed to be established
near religious courts. With the enactment of the Religious
Tribunals Law (Support Units), in 2011, followed by

the Order of Religious Courts (Establishment of Support
Units in Rabbinical Courts, Methods of Operation and
Procedures), in 2013, the Family Support Units were
established near the rabbinical courts. This removed

the political barrier. The legislative procedure of the
Litigation Act was enacted, stating that it would apply by
order in other religious courts in the future.

The New Law - Temporary Provision for 3 years

Conflict within a family, and especially among spouses,
has many challenges: emotional, economic, social and
legal. When there is also a lawsuit and litigation that
involves exaggerating charges, testimony, investigations,
cross-examination, and an adversarial process, the conflict
escalates. The litigation creates new barriers and obstacles
in family relations, radicalizes the parties' positions

and thus makes it difficult to resolve the personal and
emotional conflict. In addition, many studies show

that litigation in family matters has severe effects on

the emotional state of children, which gets worse as the
proceedings lengthen. On the other hand, there is a
general consensus among all researchers that negotiating
and reaching an agreement outside the court walls is
usually the best way to maintain a proper relationship
between parents and their children. Based on this
understanding, the new law was drafted in order to
help spouses, parents and their children resolve a
family conflict among themselves consensually and to
reduce the need for conducting legal proceedings.'®
The new law went into effect on July 17, 2016. Due
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to concerns that arose, among other things, about
the negative effect the new law may have on the Race
to the Authorities it was passed as a temporary order
for a three-year period during which the impact of its
implementation could be examined.

The temporary order was scheduled to expire in July
2019, but due to the political situation in Israel and the
re-election of Parliament (elections were held in April
2019 and then in September 2019), the Temporary
Order was extended until after the establishment of a new
government and, at the latest, until January 2020."

On May 24, 2017, the Justice Minister appointed a
steering committee to monitor the implementation of the
new law in order to examine how it will be applied, to
identify difficulties involved in implementing the new law,
and to offer solutions to these difficulties. At that point,
the state acknowledged my involvement and contribution
to legislating the new law and I was appointed a member
of the committee as a "public representative."

Towards the end of the three years following initial
implementation of the law, the steering committee
recommended that the law become permanent.

The steering committee is still deliberating further
recommendations. The recommendation to make the
temporary provision a permanent law was based on the
positive findings collected since the implementation
of the law. These findings indicate that the law has

a positive impact on family conflict management in
Israel. At the request of the steering committee, data
was collected from the Family Support Units, the
civil courts, and the rabbinical courts. The resulting
studies found that the law has reduced the number of
lawsuits in family disputes by about 50%.?° The initial
"timeout" the law gives parties, as will be explained
later, allows the parties to talk, to negotiate and

reach initial agreements. In most cases, this prevents
escalation of the conflict, and also helps mitigate any
existing conflict, both when the dispute ends without
a claim and in situations where a claim is ultimately
filed.” The new law is achieving its purpose.

The New Law — Procedure and Support

The new law set new procedures that rely on the

10

reconstruction of existing services - the Family Support
Units of the courts. The Family Support Units were
established in 1998 by the Family Courts Law (1995)

as a therapeutic arm of the judicial system: to provide
assistance, mediation, psychological counseling and
support to family members litigating in the family civil
courts. Before the new law was passed and implemented,
family members were referred to the Family Support Unit
only by a court order.

The new law changed this procedure. According to
the new law, anyone wishing to file a motion on any
aspect of a family conflict must first submit a “petition
for dispute resolution.” In other words, a "Motion to
Settle.” The motion does not include arguments or
facts relating to the conflict or relating to the judicial
authority of the court. The petition forms only require
identifying details about the individuals concerned, in
accordance with the spirit of the new law. The forms
are designed to preclude any details about the conflict
in order to establish optimal conditions for the dispute
resolution procedure. The purpose of the preliminary
procedure is to create a period of "time out," to stop
and think before “running” to file a lawsuit.

The new law respected the existing services and then
restructured them. This shifted the function of the Family
Support Units from court-controlled units to a gateway
to the courts. After a Motion to Settle is submitted

there is a mandatory time-out. The next stage, following
the submission of the Motion to Settle, is the stay of
proceedings stage. During this period, ranging from 45

to 60 days, the parties are not allowed to initiate any legal
proceedings, unless these are on matters of the greatest
urgency.” The legal term for this is “Legal Proceedings
Postponement Period.”* During the Legal Proceedings
Postponement Period, the parties are referred to a Family
Support Unit for the purpose of examining the possibility
of settling their family conflict peacefully.

The new law promulgated new procedures for state-
funded pre-legal proceedings, as mentioned in the law’s
explanatory notes: " 7he law requires the litigants to resort
to a process of structured negotiations. .. before submitting
. offensive law suits, which after their submission, the
ability to continue to communicate and cooperate as
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parents is irreversibly damaged." Still, the new law does
not enforce the resolution of the conflict. It is not
mandatory mediation, but a mandatory "time out," a
"tough" period during which the parties are prevented
from filing lawsuits against each other.

IFC Meetings (Information, Familiarization and

Coordination)

As mentioned before, according to the new law anyone
wishing to file a motion with a judicial court in the
matter of a family dispute shall first submit a “motion
to settle.” Then, over a period of the next 60 days,

the parties are invited to a joint meeting with a social
worker in the Family Support Unit. These meetings are
called: IFC meetings, which stands for information,
familiarization and coordination.*

At the IFC meetings, the parties are given information on:

* The implications of the legal proceedings on them and
their children;

* Other ways to resolve family conflicts outside the
court (ADR);

* Coping with the difficulties arising from the family crisis.

The parties have an opportunity to talk with each other
with a facilitator of the dialogue in the room. At the
IFC meeting, the family members sit together and try
to talk, without legal proceedings in the background,
with the help of a professional mediator, in the form of
the social worker from the Family Support unit. This

is an exploratory meeting, designed to examine and to
evaluate the possibility of negotiations. Once parties
can actually see and feel that there is someone to talk
to, this meeting can move them from a state of intense
conflict to a difficult yet solvable situation. It is meant
to give them hope about the feasibility of a dialogue as a
necessary stage towards reaching a future agreement.

2018 Implementation Data of the New Law

Since the purpose of the new law is to reduce litigation
in family matters, it was important to evaluate how many
cases were submitted to the courts since the coming into
force of the law, and then to compare this finding with
the number of lawsuits submitted the year before.

The governmental committee studied the numbers for
the two time periods:

The number of claims filed in the second year of the law’s
implantation (2017-2018) = 25,546;

The number of claims filed in the previous year — before
the implantation (2015-2016) = 46,693.

The final number of lawsuits was lower than in the
year before the new law was implemented. Thus,

the numbers tell us that the new law had reduced
litigation and achieved its purpose more dramatically
than anticipated. In the second year, since the
implementation of the law in July 2016, the new law
reduced litigation in family conflicts by 45%.%

However, there is no parallel increase in the number

of ADR processes in family conflicts. To our surprise,
reducing the incentives for litigation does not necessarily
increase the use of ADR processes. This raises many
questions for which there are not enough answers. Several
studies are being conducted by the Ministry of Welfare,
the Ministry of Justice, and by the Court Administration
in Israel. We do know that there is an increase in the
demand for courses and trainings for professionals in
mediation and Collaborative Divorce practice, and our
professional community has grown tremendously. There
are new publications of courses on a daily basis. There is
an increase in the numbers of divorce settlements; lawyers
negotiate more than before; when the negotiations fail
and people do go to court, they arrive with a different
attitude than beforee. In most cases, their state of mind

has changed.

What can be learned from the Israeli experience?

First, the legal profession is amazingly adaptable.?®

In order to survive professionally, lawyers must adapt
and are very good at that. When training for the legal
profession, lawyers are actually studying the changes in
social institutions, relationships and expectations that
are relevant to the law. The legal profession is sensitive to
social changes — it must be responsive to changes of all
sorts. To learn to adjust to economic and technological
changes sounds basic, but it runs much deeper than that.
In litigation, lawyers actually learn to be flexible enough
to adapt to unexpected changes that occur all the time. In
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order to stay relevant to clients, lawyers are responsive to
changes in their social environment. In the 21st century,
lawyers must also be aware of global social changes. The
lawyer’s role is evolving, continuously shaped by social

and global changes.

Second, a call for change can be made without
eliminating the old. To calm the general anxiety and
concerns of lawyers about the new law, Michal Shaked”
and I went from one city to another, giving seminars
and lectures, explaining that this law was a new addition
to the legal process. But we didn’t just talk. We listened
carefully to the concerns and fears of lawyers about the
change in the law. We emphasized the need to expand
the professional toolbox. We focused on improving the
services we can offer our clients.

Inspiration, Structure and Default

Studying the Collaborative Process inspired me and led

me to understand the impact of changing the legal default
rule in order to reconstruct the process, postponing the
submission of the lawsuit after a period of mandatory
time-out. This mandatory time out gives the parties time
to calm down and talk, time to think, and can increase
opportunities to reach an agreement. This enables a better
understanding of the need to give structure for all the
emotions involved in a family dispute. Psychologically,
when the default rule obligates the filing of lawsuits with the
court, it activates and strengthens the survival mechanism of
the fight-or-flight response. The fight-orflight response is a
physiological reaction that occurs in response to a perceived
harmful event, attack, or threat to survival.?® On the other
hand, when we enforce a time out we give the parties the
opportunity to relax, process, and think before making
decisions. This can provide a chance to be in a state of
thinking rather than the stressful state of survival of fight-
or-flight.”? Changing the legal default changes our way of
doing things. Making an informed decision about conflict
management is true freedom.

And in the end — it’s only a beginning

We must not argue that ADR is for everyone. Some
people simply must go to court. As Collaborative
Divorce professionals we must remind ourselves that we
go through a parallel process, so we must tell ourselves
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the same thing we tell our clients: “Small steps, baby
steps, small moves...and then progress.” As we say in the
Collaborative community, “It’s only the beginning.”
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units, approximately 70% in family law courts, and approximately

30% in rabbinical courts.

2 Julie Macfarlane, THE NEw LawYER — HOw SETTLEMENT IS
TrANSFORING THE PrACTICE OF Law, 2008.

¥ Michal Shaked is a lawyer, mediator and lecturer, a social activist in
the field of family law as well as in the Israeli Bar.

8 The flight-or-flight response was first described by Walter Bradford
Cannon - an American physiologist, professor and chairman of

the Department of Physiology at Harvard Medical School. He
popularized his theories in his book Tae Wispom or THE Bopy,
published in 1932. However, this article will not explain the flight/
fight mechanism or the structure of the brain. For more information
from the “helper” point of view see Ellie Izzo & Vicki Carpel Miller,
SECOND-HAND SHOCK — SURVIVING & OVERCOMING VICARIOUS
Trauma (2018).

2 Both mediation and Collaborative Divorce are built on
mechanisms of time-out.
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